I. Introduction
The European Commission ("Commission") has recently completed the review process of its guidelines on how Member States can grant investment aid to companies in order to support the development of disadvantaged regions in Europe ("RAG 2013") . 1 The new guidelines will enter into force on 1 July 2014, 2 and are part of a broader strategy to modernise State aid control (State aid Modernisation initiative, "SAM").
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Among the major changes introduced are the new rules concerning investment aid granted to large investment projects ("LIPs"). Historically, LIPs have long been subject to specific rules, aimed at controlling those aid projects most likely to cause a distortion to competition through the downsizing of the volume of the aid. The process started in 1998, and by 2006 the resulting system was a mix between automatic exemption for those projects falling within the safe harbour of the Block Exemption Regulation, individual assessment of reportable aid projects 5 based on the criteria laid down in the Regional Guidelines, and in-depth economic assessment of a limited number of cases exceeding certain pre-determined thresholds, conceived to detect the most problematic cases.
These rules have changed again with the last review process: from the entry into force of the RAG 2013, all reportable projects will be subject to an indepth investigation whose outcome is far from being predictable.
Against this background, the purpose of this article is to describe how the rules on regional aid to large investment projects have changed, and assess the Commission's practice so far with respect to in-depth investigation of LIPs. This analysis is of interest, since the methodology of the in-depth assessment, particularly with respect to the incentive effect, will not change; hence, it is possible to predict future trends, taking inspiration from the Commission's recent practice.
The remainder of this article is structured as follows: in Section II we review the applicable rules New Guidelines on Regional AidIs the Party Over for Large Investment Projects?
Mario Todino and Annagiulia Zanazzo* on regional aid to large investment projects, and describe how the system has changed with the last review process. In Section III we go through the Commission's recent practice with regard to in-depth investigations of large investment projects. Last, in Section IV we draw some conclusions.
II. EU Rules on Regional Aid to Large Investment Projects
Large investment projects have long been subject to specific rules aimed at limiting the amount of aid these projects may be awarded. The rationale of such rules was, and still is, to minimise their impact on competition, and ensure a uniform approach in their assessment, as well as to prevent subsidy races between Member States. In this respect, the first piece of soft legislation was published in the context of the landmark reform of regional aid rules in 1998, 6 when the Commission adopted, alongside with the first Guidelines on Regional aid, the first Multisectoral Framework for regional aid to large investment projects ("MSF 1998") . 7 The methodology laid down in the MSF 1998 was innovative for the time, in that it provided three assessment criteria (or adjustment factors) aimed at decreasing the aid intensity with respect to the max-of the aid beneficiary was above 25 % before or after the investment; and/or (b) the production capacity created by the project accounted for more than 5 % in a market in structural decline.
12 The underlying rationale was that in case either the beneficiary enjoyed some market power, or the market was characterised by overcapacity, the distortive effect of aid granted under such circumstances would be magnified.
Although such rules had been conceived for being applied until 2009, few years later they were again revised in the context of the second reform of regional aid, and ultimately incorporated into the Guidelines on National Regional Aid for 2007 -2013 ("RAG 2006 9 However, as such, the system rapidly showed a number of weaknesses: rules were not transparent enough, cases required a lot of work and time, and the resulting aid levels were generally too high despite the adjustment factors.
10 This led to a first revision in 2002, and the adoption of the Multisectoral Framework 2002 ("MSF 2002") .
With the latter, the Commission essentially sought to simplify and clarify the applicable rules. The main innovation of the MSF 2002 consisted in the replacement of the three assessment criteria with a brand new system based on a scale of investment expenditure, where the reduction of aid level for large investment projects was obtained through the automatic adjustment of the regional aid ceilings on the basis of a scale consisting of three thresholds of investment expenditures and related adjustments.
11 In addition, and most importantly with respect to reportable aid projects, the MSF 2002 limited the discretionary power of the Commission by laying down two specific scenarios in which the granting of aid was subject to a per se prohibition, i. e., when: (a) the market share 8 Namely: (i) the competition factor, (ii) the capital/labour factor, and (iii) the regional impact factor. The first looked into the competitive situation of the market, and considered whether the latter was characterised by structural overcapacity, or the aid beneficiary had a high market share. The second adjustment factor was meant to capture highly capital intensive projects, which were deemed to have the most distortive effects on competition. Lastly, the third factor took account of the beneficial effects on the economies of the assisted regions, particularly in terms of job creation; it also acknowledged that capital intensive investments may create a significant number of indirect jobs in the assisted region, despite the number of direct jobs being limited. While the first two factors were meant to decrease the aid intensity of the project concerned, the third one was meant to compensate such decrease, within the limits -in terms of global aid ceiling -set forth for each region.
9 In this respect, the MSF 1998 set forth two alternative thresholds above which an investment project had to be notified, i. e., when either (i) the total project cost was above €50 million, where the cumulative aid intensity expressed as a percentage of the eligible investment costs was at least 50 % of the relevant regional aid ceiling, and aid per job amounted to at least ECU 40,000; or (ii) the total aid to be granted was at least equal to €50 million. 15 Large investment projects can benefit from the Block Exemption Regulation whenever aid intensity is below the notification threshold, and the relevant criteria laid down by Regulation are met. Currently, regional investment aid awarded in favour of large investment projects is subject to the notification obligation if the total amount of aid from all sources exceeds 75 % of the maximum amount of aid (as laid down in the relevant regional aid map) an investment with eligible costs of €100 million could receive. See General Block Exemption Regulation (GBER), Article 6 (2) (OJ 2008 L 214/3) . The same notification threshold should continue to apply following the review of the GBER which is currently under way.
16 RAG 2006, para. 68. Below such thresholds, the Commission confined itself at verifying that the standard conditions for the approval of regional investment aid were met, most notably in terms of incentive effect, and contribution to a coherent regional development strategy. Particularly with respect to the incentive effect, the standard test set forth in the RAG 2006 was based on the chronological criterion, i. e., proof that work on the project did not start before the authorities had committed to fund the project (see RAG 2006, para. 38) . As to the contribution to regional development, the Commission verified whether the aid produced positive effects, mainly in terms of job creation (number of jobs directly and indirectly created by the invest-In such cases, the RAG 2006 required the Commission to conduct an in-depth assessment of the aid measure, through the opening of the Article 108(2) procedure, aimed at ascertaining that (i) the aid was necessary to provide an incentive effect; and (ii) the benefits expected outweighed any distortion of competition. Detailed guidance on the criteria to apply for the purpose of this assessment was then adopted in a communication which set forth the methodology of the in-depth assessment, based on the so-called balancing test ("Communication 2009") . 
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In this context, as acknowledged by the Communication 2009, one of the most important steps of the analysis concerned the detailed assessment of incentive effect of the aid. The latter was aimed at determining whether the aid did actually contribute to changing the behaviour of the beneficiary, i. e., to take the decision of investing in the assisted region; or whether -absent the aid -the investment would have been carried out anyway.
In particular, according to the Communication 2009, the incentive effect should be proved based on a comprehensive description of the counterfactual scenario, aimed at ascertaining that (a) either the investment project would not be profitable without the aid, irrespective of the location (scenario 1 or "investment decision"); or (b) the investment project, without the aid granted in that particular region, would prove to be more profitable if carried out in a different location (scenario 2 or "location decision").
The introduction of such case-by-case assessment, as opposed to the per se prohibition, represented a significant improvement, in that -at least in principle 22 -it allowed a more targeted and economic assessment of those LIPs subject to an outright prohibition under the old regime. However, given the complexity of the analysis required, the system was designed for being applied only to those few cases that triggered the in-depth assessment; by contrast, the vast majority of reportable aid projects underwent a more "standard" assessment, where the effects of the aid was generally presumed to be positive, provided certain formal requirements were met.
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Against this background, under the new RAG the Commission has significantly toughened the rules applicable to LIPs by introducing a number of relevant changes. capacity thresholds that triggered the in-depth assessment under the RAG 2006 have been removed; as a result, any individual aid 25 above the notification threshold will be subject by default to such in-depth assessment. As to the latter, most criteria set forth in the Communication 2009 are taken over by the RAG 2013, particularly with respect to the analysis of the incentive effect. Hence, the Commission will continue to assess the notified aid by weighting its positive and negative effects; in doing so, it will particularly verify that the aid has an incentive effect on the basis of the counterfactual analysis, either in case of an "investment decision", or in a "location decision", as described above.
ii) The second, major change has to do with the areas in which large enterprises may be awarded regional aid. In order to be eligible for regional aid, areas may either fulfil the conditions of Articles 107(3) (a) or (c) of the TFEU, depending on the level of economic development (so called "a" and "c" areas). While, until the last review process, large enterprises were generally eligible for aid in both areas, under the new RAG large enterprises will not be eligible for aid in "c" areas unless aid is granted for the set-up of new economic activities, or for the diversification of existing establishments into new products or new process innovations. 26 In addition, all investment aid granted to diversify an existing establishment in a "c" area into new products will remain subject to the notification obligation, thus undergoing the in-depth assessment.
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Ostensibly, such changes are the outcome of a rather contentious debate concerning the effectiveness of regional aid granted to large enterprises, in a context where the Commission's view and that of Member States and other stakeholders were opposite.
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The latter generally shared the view of keeping the rules set forth in the RAG 2006, and disfavoured the option of making rules more restrictive on several aspects, most notably the compatibility assessment. Such restrictions, besides increasing administrative burdens for Member States and aid beneficiaries, 29 were deemed to be particularly inappropriate in times of economic crisis.
30 In addition, the vast majority of stakeholders strongly opposed the restriction of aid to large enterprises in "c" areas, 33 so that the collateral damage from banning potentially "good aid" would ultimately outweigh any gains resulting from the prohibition of "bad aid".
Conversely, according to the Commission, regional aid has a limited incentive effect with respect to large companies, in that it is "one of the factors, but not the determining one to invest or to locate in a disadvantaged region".
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In addition, according to the Commission, aid to large enterprises in "c" areas is more likely to distort competition, since it is often not a necessary condition for a company to invest or to locate an investment in these areas; and its contribution to regional development, as opposed to aid in "a" areas, is "proportionally less important".
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Admittedly, the tightening of the rules for large enterprises must be read in the context of the State aid Modernization (SAM) initiative. At the outset, 25 By individual aid is meant both aid granted under a notified scheme, as well as ad hoc aid. Currently, ad hoc aid to large enterprises is block-exempted to the extent it is used to supplement aid granted on the basis of regional investment aid schemes (Article 13(1) GBER). This might change following the review of the GBER which is currently under way (see Article 1 (4 (RAG 2013, para. 14) .
this reform was conceived as something similar to that undertaken a decade before in the antitrust area: the Commission would focus its resources and enforcement powers on the important cases truly capable of distorting competition and cross-border trade within the EU (big cases of operating and rescue aid such as, e. g., Alitalia or Olympic Airways), while good aid (e. g., regional aid to sound investment projects) would benefit from streamlined rules.
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However, with the deepening of the Eurozone crisis, the reform has taken a rather different spin: adapting State aid enforcement policy to the current economic situation has become the priority. In a context of gloomy economic forecasts, the Commission has opted to strengthen its role, and allow less "safety margin" to Member States, by introducing rules which will reduce pressures on public budgets 37 and restrict overall aid expenditure.
38 This mirrors the Commission's twofold concern that first, in times of crisis, competition for attracting investments is distorted, since those EU countries having constrained resources may be easily outbid by richer regions; this may result in inefficient outcomes for the EU as a whole, which in turn may jeopardise the internal market.
39 Further, in times of severe strains on public budgets, a stricter control on State aid is a sensible approach to preserve collective welfare: without strict enough rules governing the granting of subsidies, public authorities would end up wasting large sums of taxpayers' money, which could be better spent.
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The decision of widening the scope of cases subject to in-depth scrutiny was also influenced by the Commission's perception that the thresholds triggering the in-depth investigation were, after all, inadequate to detect the most harmful cases. 41 In this respect, a major role was also played by the General Court's ruling in the Smurfit Kappa case 42 last year, whereby the Court annulled a Commission's decision approving regional aid for the construction of a paper mill in the Brandeburg Nordost region in Germany. In that case, the Commission had taken the view that, since the market share of the aid beneficiary (Propapier PM2) did not exceed the 25 % threshold, nor did the aid increase capacity by more that 5 %, it did not have to carry out the detailed verification set forth by the RAG. However, the Court did not share the Commission's view, 43 and annulled the decision on the grounds that the formal investigation procedure may in principle be initiated even where the thresholds are not exceeded.
As a result, despite the criticisms raised by stakeholders in the context of the public consultation on the revision process, 44 the Commission ultimately kept its view that the in-depth assessment should be extended to all reportable projects; the sole compromise being reached with respect to the areas in which Member States may award regional aid to large enterprises, in that the approach initially taken in the Draft guidelines (i. e., per se prohibition of regional aid to large enterprises in "c" areas) has been softened.
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Since all reportable projects will now be subjects to the in-depth assessment, it seems appropriate to look at the Commission's practice in point so far to gain some insight on what will be the likely fate of reportable LIPs in the future.
III. Commission's PracticeState of Play
Regrettably enough, the Commission's practice remains limited so far. In the period of application of the RAG 2006, the Commission opened several formal investigation procedures on the ground that the market share/capacity thresholds were exceeded. However, only one final decision was ultimately adopted in accordance with the criteria of the indepth investigation. As to all other cases concluded so far, the notifications were ultimately withdrawn, save for one case where the Commission approved the aid without undertaking the in-depth assessment.
Dell Poland
The only recorded precedent in which the Commission concluded the in-depth assessment is Dell Poland.
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The investment project at issue in Dell consisted in the setting-up of a new plant for the manufacture of personal computers and servers in Poland.
As it is apparent from the decision, the company had decided to carry out the project "irrespective of its location"; hence, the Commission had to consider the effects of the aid in terms of favouring its location in the target region as opposed to another region (Scenario 2, location decision). After having analysed and compared the costs and benefits of several potential locations, Dell retained two potential locations for the investment project, 47 and conducted a counterfactual analysis to assess the comparative advantages of the two locations; based on the latter, it concluded that, absent the aid, it would have been more advantageous not to locate the project in the most disadvantaged region. Hence, the Commission was able to conclude that proof of the incentive effect of the aid had been duly provided. In fact, the Commission endorsed the Polish authorities' view that "the only relevant question in order to prove the incentive effect under Scenario 2 is whether the investment would have been located elsewhere had the aid not been granted".
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Further, moving to the assessment of the effects, the Commission keenly emphasised the positive contribution the Dell project was deemed to have on regional development. Particularly, the Commission endorsed the view of the Polish authorities that aid granted to LIPs impact significantly on regional development, in that they trigger additional investments through the clustering of economic activity and its associated effects; the latter benefit in turn the labour market and promote infrastructure development.
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Conversely, as to the negative effects, the Commission dismissed all concerns raised by competitors: since Dell would have carried out the project in any event, an increase in market power would have happened irrespective of the location of the investment and would not have been affected by the granting of the aid. Accordingly, the Commission considered that it was "not possible to decide that the market power of the beneficiary has increased as a result of the aid". A similar conclusion was reached with respect to the risk of creating or maintaining inefficient market structures, since the theory of harm under scenario 2 "is not whether competitors are likely to be affected by the investment but rather whether the aid has any effect on the choice of location". 50 On the other hand, as to the negative effects on trade, the Commission found that the aid would not result in a substantial loss of jobs in existing locations, in that, according 47 Namely Łódź in Poland, and Nitra in Slovakia.
48 Dell, 49 Dell, paras. 153-161. It has also been observed that attracting capacity-driven industries is an important part of regional development plans. Such industries are "by definition capital intensive", hence require significant financial funds. However, in principle they can generate technological spillovers, and offer well as mid-to long term commitment to a particular region; further, they facilitate the creation of regional industrial clusters by attracting further businesses to the region. See Friederiszick/Tosini, 'Implication of the State aid Modernization for the Assessment of Large Investment Projects', (2013) 1 EStAL 46, p. 50. 50 Dell, paras. 202-204. to the Commission, Dell's decision to close down a similar manufacturing facility in Ireland could not be deemed a direct effect of the aid. 51 Hence, on balance, the positive effects of the aid were considered to be prevailing.
Overall, the approach followed by the Commission is sensible: in principle, in scenario 2 cases, all negative effects in terms of overcapacity and/or market power would in principle materialise regardless of the aid (given that under scenario 2 the project would have been carried out in another location); hence, there is no causal link between the aid measure and the distortion of competition resulting from the project.
52 Furthermore, the Commission's analysis in Dell is also noteworthy in that it shows a certain willingness to avoid an overly formalistic assessment of the incentive effect, and minimise the negative effects on the aid -most notably with respect to the thorny issue of relocation within the EU, 53 and overcapacity. 2. The string of in-depth investigations in the automotive sector
After Dell, the Commission opened a number of in-depth investigations, mostly concerning the automotive sector. However, as mentioned, most notifications were withdrawn, 55 and the aid amount was reduced up to the notification threshold.
56 This inconclusive outcome was reached several monthsand, in at least one case, years 57 -after the opening of the Commission investigation.
Since these cases have been withdrawn, there is limited information publicly available. Yet, the decisions opening the formal investigation procedure shed some light on the underlying problematic aspects of these cases, and show how the Commission has later become stricter in applying the criteria of the in-depth investigation.
In this respect, a first, contentious, issue concerned the retained market definition -a key notion to establish whether the thresholds triggering the in-depth investigation were exceeded. Particularly, the Commission could not agree with the notifying authorities the exact definition of the relevant market for cars, in that it did not share the view that the product market should be defined based on combined car segments, as opposed to single segments. In the same vein, the Commission questioned that the geographic scope of the market could be defined as wider in scope than the EEA.
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More importantly, for those investment projects concerning car engines, the Commission took the view that the downstream final products (i. e., cars) had to be considered the product concerned by the aid; on that basis, it concluded that the market share and capacity thresholds were likely exceeded, which in turn triggered the in-depth investigation.
59 In this respect, a parallel can be drawn with the so-called failing firm defence in merger control, according to which a merger capable of significantly reducing competition may nonetheless be approved if it can be demonstrated that -absent the merger -the target company would exit the market, and the acquiring company would acquire its shares anyway. The rationale behind this is that there is no causal link between the merger and the worsening of the competitive landscape. The second, more contentious, issue concerned the proof of the incentive effect through the complex counterfactual analysis, which arguably caused the withdrawal of most cases.
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In this respect, it may be observed that, of the two possible scenarios, the first is, in our view, unlikely to be considered in real life cases. Indeed, in such cases, the underlying assumption is that profitability of an investment project is conditional upon the granting of the aid. However, it seems rather implausible that a company operating in a market economy, with obligations of accountability towards its shareholders -possibly even listed on a stock exchange -could conceive an industrial investment at loss, save for public subsidies whose granting is far from being certain until the (rather unpredictable) Commission approval. Furthermore, even assuming that such industrial projects were indeed conceivable, it is likely that the aid amount would need to be substantial, in order to fundamentally change the economics of such project. However, the size of the aid is an aspect scrutinized closely by the Commission, particularly having regard to the ratio aid intensity/ positive effects. Hence, a strong imbalance between size of the aid and number of direct jobs created is likely to be a source of concern.
62 Equally complex problems also arise in connection with scenario 2, under which the aid beneficiary is supposed to perform a complex cost comparison between different locations, in order to prove that the aid would cover the additional costs of locating the project in the disadvantaged area. However, in real life cases, if and when such comparisons are carried out, they are unlikely to be conducted with the level of precision required by the Commission.
63 Furthermore, it seems unlikely that a company would undertake such a time-consuming and costly exercise, 64 without being sufficiently certain that the Commission will ultimately approve the aid project. All this is further complicated by the excessive and rather unpredictable length of the in-depth investigation, which is hardly compatible with industrial strategies, and is likely to be an additional deterrent to including aid in the financial planning of a large industrial investment project. 
Petrogal
Despite the rigorous attitude taken by the Commission in the automotive cases, the last LIP case closed to date where an Article 108(2) procedure was opened to conduct an in-depth assessment of the aid, namely Petrogal, 66 had a -surprisingly enough -positive outcome.
The case regarded an investment project to reconfigure and expand the existing refinery units in Sines and Matosinhos, the only two existing refineries in Portugal, aimed at increasing the production of diesel fuel to the detriment of gasoline.
The formal investigation was opened on the grounds of the Commission's doubts, mainly with respect to the formal incentive effect and contribution to the regional development of the aid; furthermore, the market share/capacity thresholds appeared to be exceeded. However, almost two years after the opening of the formal investigation, the Commission was
